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WOZNIAK, J. 
 

Captain D’s, LLC timely appeals the Order on Plaintiff Regina Akins’ Motion 

for Equitable Apportionment, which, inter alia, denied Captain D’s, LLC’s claim for 

full reimbursement of the workers’ compensation benefits it had paid to, or on behalf 

of, Regina Akins.  The trial court, governed by section 440.39(3), Florida Statutes 

(2023), found that Akins had not received full value for her injuries in a settlement 

with a third party and reduced Captain D’s, LLC’s workers’ compensation lien 



2 
 

accordingly.1  See Luscomb v. Liberty Mut. Ins. Co., 967 So. 2d 379, 383 (Fla. 3d 

DCA 2007) (“[T]he controlling factor for evaluating the settlement allocation is ‘the 

ratio of net recovery to full value of damages.’” (quoting Manfredo v. Emp.’s Cas. 

Ins. Co., 560 So. 2d 1162, 1165 (Fla. 1990))).  Captain D’s, LLC argues on appeal, 

as it did below, that there was no competent evidence that Akins did not recover the 

full value of damages sustained, and thus it was error for the court to reduce the lien.  

We agree and reverse for recalculation of the apportionment amounts.2    

At the apportionment hearing, Akins testified about her injuries and current 

employment, and Akins’ counsel, who was unsworn, stated, “[W]e feel that a fair 

value of the case—a full value of the case would be a million dollars.”3  How he 

arrived at that figure was never explained; no evidence was provided that supported 

it.  Although expert testimony is not required, the employee does have the burden of 

providing competent evidence that demonstrates to the court that she did not recover 

the full value of her damages.  Am. States Ins. Co. v. Rozier, 450 So. 2d 547, 548 

(Fla. 4th DCA 1984); § 440.39(3)(a), Fla. Stat.  Without such record evidence, a trial 

 
1 The settlement was confidential. 
 
2 We find no merit in the other issues raised. 
 
3 Had counsel been sworn, the court could have considered his testimony.  See 

AGC Risk Mgmt. Grp., Inc. v. Orozco, 635 So. 2d 1034, 1035 (Fla. 3d DCA 1994) 
(“In assessing the full value of damages sustained, the sworn testimony of an 
attorney is competent evidence which should be considered by the trial court.” 
(citations omitted)). 
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court cannot properly exercise its discretion in determining the apportionment issue.  

That evidentiary failure here requires that we reverse and remand for recalculation 

of the lien apportionment amounts. 

REVERSED and REMANDED for further proceedings. 

BROWNLEE and GANNAM, JJ., concur. 
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