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Appellant, Rafael Alfredo Montejo Luna (“Luna”), appeals his final
judgment and sentence for second-degree murder. Luna argues that the trial court
erred by admitting evidence that Luna failed to appear at a previously agreed-upon
meeting with a law enforcement officer that was investigating the victim’s death.
The trial court found that such evidence was admissible as evidence of
consciousness of guilt, but Luna asserts that such evidence was not relevant to

show Luna’s consciousness of guilt where there was no evidence to establish that



Luna was informed that the meeting was mandatory or that there would be any
potential adverse consequences to Luna for not attending the meeting. While Luna
did not make this argument in the trial court, he asserts that the trial court’s error
constituted fundamental error that can be raised for the first time on appeal.

Based on the arguments presented by Luna on appeal, we find no
fundamental error and affirm Luna’s judgment and sentence.

In the trial court, Luna argued that the evidence that he failed to appear at
the meeting with law enforcement was improper evidence of him exercising his
constitutional right to remain silent. As Luna did not make that argument on
appeal, we have not addressed it. Our affirmance of Luna’s judgment and sentence
1s without prejudice for Luna to file a petition for ineffective assistance of appellate
counsel.

AFFIRMED.

WOZNIAK and WHITE, JJ., concur.
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